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SURJRCT:  Ability of States vo Modify or Baforce Pamits Iasued
puring Pexiod of Interim Authoclzation

The guestion has bean raized as to whethed the State of Hawall
has legal authority to {1) modify or {2) enforce any of the six
permits isayed by Hawali during thae section 402{a}{5) periad of
interim authorization. In my opinion, thara is o quastlon that
Hawali may hoth modify (subject to EPA’s gectlen 433{d) right to
object) and onflorce lits interim perwmita.

piecusgTon

On Pebraary 3, 1973. Havail was granted invecim authorization
by the Adainiatrator to lisue NPDES permits under section 402{a)(3)
of the FNFCA. The legal basis for the issuvance af sych permits
would ke stage lav. fThe affect of the Adiinlatracar's auchorizabcion
w33 to saka progorly-issuad scate parmics valid as HPORS permits
wmaeting ke Zeagquiresents of seqtion 402,

Tt state law go provides, Hawnli may wodify lts statae-issyed
intorim permita. OFf course, any such modification is aubjesct to
approval by EPA an provided by section 402{d). Aany such sodification
which receives EPA approval or for which EPA has walved Lts approval
xights is valid for the purposes of section 402, Shauld BPA abjlect
t9 the sodificacion, the modified permit wouwld be valid under sktate
1aw byr ¥ould not be valld d5 an NBEORS parmdt. In tha latter casa,
for tha purpnses of ssction 442, tha perpirtee wonld stitl ke
aubtject tn the origlnal pegait.




STATE BNFORCEMEMT OF INTERIM PERMEITS

 Bimilazly, L£ stabe law so provides, Hawall may ‘saforce its

Inverim MP029 purmits. Thers is nd rgazon why the six permits
jngyed as NPOES parmits by Hawali during Fhe lateria authovigarzion
- pefiod should ke any lasa snforceable than any other Hawall state

pormit., Cevtalnly ths fact that Hawall no longer has the authority
to lsaue interim permits deoes not praclude Hawall frem enforcing
its ingerim permics duly issued. To assert otherwise is to make
tha intazim permit a License b0 gollute as tha parnbttes apparantly
would ke Lomune from prosecution undex state law.

Richard H. Jahnson

cg: Mr. Robert Taylox
hasistant Attorney Ganeral
State of Hawall
State Capitel
Honolulu, Hawaii 964813
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